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Participation by remote means in a legal proceeding 
is nothing new, but certainly before the onset of the 
pandemic, practitioners, mediators, arbitrators, and 
judges rarely employed them. Virtual ADR processes are 
also not wholly new tools for resolving disputes. During 
the COVID-19 crisis, remote or virtual participation in 
mediation sessions, arbitration hearings, and even bench 
trials, whether by using an audio or video teleconferencing 
(VTC) platform, became increasingly common.

When circumstances do not permit one or more 
participants to a mediation session to gather together 
in-person, mediations have traditionally accommodated 
their remote participation in the process by using the 
telephone or some VTC platform. During the pandemic, 
everyone generally participates remotely using either 
a single platform or a combination of audio and video 
technologies. Because of this, mediations can be 
conducted entirely in a virtual format and are not specific 
to any particular platform, audio or video, which are, 
today, driven by underlying software programs.

As with all software-driven platforms, each VTC has its own 
special features and limitations. The key for the participants 
is to understand the salient features and limitations of the 
chosen platform and to become familiar and comfortable 
enough with the technology to focus on the core of 
the mediation process, namely, achieving a mutually 
acceptable resolution of the participants’ own making.

The virtual mediation process generally follows the same 
path as any other mediation (see Stages of a Mediation 
Checklist). For a collection of resources to assist counsel 

with the mediation process, see Mediation Toolkit. For 
more information about alternative dispute resolution in 
general, see Practice Note, ADR Mechanisms in the US: 
Overview.

Benefits of Virtual Mediations
Virtual mediations offer many benefits, including:

• Enormous savings in travel time and expenses.

• Avoidance of logistical issues related to:

 – coordinating participants’ schedules;

 – accounting for unexpected travel delays; and

 – securing a mediation space or participants’ lodging.

• Removal of barriers to having additional participants 
attend who may otherwise have been precluded due 
to time or cost considerations (such as the ultimate 
decision maker at the company, the insurance carrier’s 
adjuster, or an interpreter).

Junior attorneys on the matter have oftentimes been 
unable to attend due to the additional costs that would 
be imposed upon both the firm and the client. However, 
especially without the associated travel and lodging 
costs being minimized or even eliminated, they are able 
to continue being active on the matter by attending and 
participating in the proceeding, so long as the firm is 
willing (if necessary) to write-off the time. In turn, doing 
so opens the door to both additional on-the-job training 
and increased opportunities for younger and diverse 

A Practice Note explaining the principal issues, benefits, and concerns in holding a mediation 
using a video teleconferencing platform (VTC), including various practical, technical, and strategic 
considerations.

This document may be particularly relevant in light of the extreme limits on in-person meetings 
during the 2019 novel coronavirus disease (COVID-19) crisis but may be adapted for other situations 
in which some or all mediation participants appear remotely.
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attorneys to participate in both mediation and arbitration 
proceedings, which is invaluable to their professional 
development and will ultimately inure to the firm.

Participants in a virtual mediation must only agree on 
an available date and time for the session to proceed. 
Relatedly, because mediation sessions can be scheduled 
more easily, they may be preferable for disputes that 
are time-sensitive or otherwise need a faster path to 
resolution. Even after conditions improve such that 
in-person mediations can safely resume, participants’ 
recognition of the benefits of holding mediation sessions 
remotely will likely encourage their continued use.

Basic Prerequisites for a Virtual 
Mediation
Mediation is particularly conducive to being converted 
from an in-person format to an online format. For a virtual 
mediation to be successful, all participants must prepare.

Platform Considerations
The platform merely provides the virtual space in which 
everyone gathers for the mediation. A platform should 
permit participants to:

• Access the platform from an electronic device (such as a 
desktop computer, laptop, tablet, or smartphone).

• See and hear all other participants.

• Interact with all other participants in real-time.

• Engage in joint or private caucus sessions, so that 
various groupings of participants can meet in a secure 
environment.

The version of the software application suitable for each 
device is likely to differ. Therefore, because each participant’s 
experience on and control over the platform may be slightly 
different depending on the device in question, participants 
must understand how their devices access the platform.

There are many VTC platforms in the marketplace. 
Principally due to its feature-rich options, recent and 
ongoing adoption of security and privacy updates and 
widespread familiarity and usage, Zoom has become a 
perennial favorite among many mediators and counsel. 
However, there are many other VTC platforms, each with 
their own distinct features, limitations, and security and 
privacy issues, such as (in alphabetical order):

• Apple FaceTime.

• BlueJeans.

• Cisco WebEx

• Google Meet (formerly Hangouts Meet).

• GoToMeeting.

• Highfive.

• Immediation.

• Legaler.

• Microsoft Teams.

• Modron.

• Sonexis.

When selecting a platform, participants should consider 
their anticipated needs, available technical and financial 
resources, and experience with various platforms.

Platform security and privacy enhancements vary 
tremendously and are constantly changing and being 
updated. For further guidance, see the ICCA-NYC 
Bar-CPR’s Protocol on Cybersecurity in International 
Arbitrations, the AAA-ICDR Best Practices Guide for 
Maintaining Cybersecurity and Privacy, and the New 
York State Bar Association’s Cybersecurity Alert: Tips 
for Working Securely While Working Remotely. Some 
law firms and organizations also subscribe to enterprise 
versions of VTC platforms that they selected for security 
or privacy reasons. These preexisting arrangements may 
dictate the choice of platform for a mediation session.

Internet Connection
Participants should participate in the mediation from 
a location with secure, reliable, high-speed internet. 
They should test their respective internet speeds by 
searching “internet speed test” in the web browser. The 
minimum Mbps download and upload speeds needed 
for the platform depends on several factors, including 
the expected number of participants and the number of 
locations from where they are connecting to the platform.

If a participant’s internet connection is unstable, weak, or 
prone to outages, the participant may attempt to remedy 
the situation by:

• Using a Wi-Fi booster.

• Installing a mesh network.

• Using a smartphone’s hotspot. 

• Hardwiring to the internet by using an ethernet 
connection.

• Installing aT1 connection.
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Microphone, Speaker, and Camera
Participants should have a functional microphone 
and speaker to transmit and receive audio. If using 
the built-in microphone and speaker in their devices 
creates feedback issues or otherwise produces less 
than desirable audio quality, a participant may use 
a separate headset or headphones that contains a 
microphone. This alternative also often reduces or 
completely blocks ambient noise, which allows the 
participant to hear and transmit audio more clearly. 
Sound clarity is especially important for participants 
working from home with other people or pets present 
or when appliances (such as air conditioners) may 
generate significant ambient noise.

If participants are using a VTC platform, each participant 
should also either:

• Confirm that the device the participant is using to 
connect to the platform has a built-in camera that 
sufficiently transmits and receives video images.

• Obtain a separate webcam that the participant can 
connect to the participant’s device and use to transmit 
and receive video images.

Document Sharing
When evaluating VTCs, consider whether participants 
anticipate needing to simultaneously view a document in 
real time, such as:

• PDF documents.

• Photographs.

• Video clips.

• E-mail communications.

• PowerPoint presentations.

• Internet websites.

Some VTC platforms permit users to share their screens, 
so that all participants can view any document or 
fileꢀthat a participant opens on the participant’s own 
device.

Collaboration
Some VTC platforms permit users to collaborate by 
editing a document within the platform. For example, 
when mediation results in a resolution, participants 
may view and edit a draft term sheet, memorandum of 
understanding (MOU), or settlement agreement (see 
Memorializing the Settlement Agreement).

Pre-Mediation Conference
At a pre-mediation conference, the mediator and 
counsel discuss logistics and housekeeping matters in 
preparation for the mediation session. Clients and client 
representatives also may attend the pre-mediation 
conference. This conference may occur via telephone or 
on a VTC platform.

Whether in-person or remote, the participants in a pre-
mediation conference should:

• Discuss the dispute’s procedural posture, including 
whether:

 – the parties are currently in a litigation or arbitration 
proceeding;

 – the judge or arbitrator ordered mediation;

 – the parties have engaged in any discovery or other 
exchange of information or documents.

• Discuss whether a limited, informal exchange of 
documents and information may lead to a more 
productive mediation and, if so, establish a framework 
for that exchange, including appropriate timeframes for 
the exchange.

• Identify the attendees to the mediation session and 
clarify the participants’ respective roles, including:

 – which participants have the authority to resolve the 
dispute; and

 – whether anyone with possible influence over the 
decision maker should also attend.

• Determine the contents, scheduling, and parameters 
for the exchange of any pre-mediation submissions 
requested by the mediator.

• Set the date and start time of the mediation session.

• Identify the locations from which each participant is 
attending the mediation.

• Review the VTC platform features and protocols to 
which the participants must adhere during the virtual 
mediation session (see Platform Considerations).

Other Pre-Mediation Session 
Considerations

Joining the Mediation Session
Some platforms offer a separate room into which 
participants first enter (sometimes called a “waiting 
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room” or “lobby”), and the mediator then transfers them 
into the main room. This process: 

• Allows the mediator to ascertain that everyone 
scheduled to attend the session is present before 
allowing them all to appear in the main meeting 
room simultaneously, rather than having them 
appear one at a time.

• Preserves some sense of neutrality by not creating 
the impression that impartiality may have been 
compromised because the mediator, for example, was 
spending time with one or more participants before the 
other participants logged into the platform.

A time limit can also be agreed-on in advance before 
everyone is admitted into the main session room to 
manage the participants’ expectations. However, if 
participants desire an experience more akin to an in-
person session, a mediator may forego this feature.

After all participants are in the main room, the mediator 
may close or lock the main room to prevent anyone else 
from entering the session. However, if the mediator 
uses this feature, a participant disconnecting from the 
platform (voluntarily or involuntarily) cannot rejoin the 
session unless the mediator takes steps to unlock the 
main room and transfer the participant into the room (see 
Disconnected Participants).

The mediator may remind participants to agree that 
no one else is to be present with a participant unless 
previously disclosed to all the other participants. Doing 
so prevents any unwanted or unintended eavesdropping 
and assists in preserving mediation confidentiality, as 
well as the confidentiality of any attorney-client privileged 
communications.

Once all participants are present in the main room and 
the mediator issues any final reminders or instructions, a 
virtual mediation session proceeds in similar fashion to an 
in-person session in a single conference room. Specifically, 
the mediator convenes the session by beginning with 
greetings and introductions, followed by welcoming 
remarks and the setting of ground rules. The other 
participants may take advantage of having all participants 
gathered in a single (virtual) room to provide their own 
opening remarks, share their particular perspectives, 
and otherwise engage in a typical joint session. As the 
discussion progresses as facilitated by the mediator, the 
discourse is not likely to be that much different than if all 
the participants were in the same physical room. With 
virtual conference calls so ubiquitous, most participants 
are likely to find this setting quite familiar.

Recording the Session
With the possible exception of memorializing any 
resolution that is achieved at the session (see 
Memorializing the Settlement Agreement), because 
mediation is intended to be a confidential process, most 
participants likely presume that no one intends to record 
the mediation session. However, given the technological 
interface being used and the inability to have any visibility 
beyond the small view provided by the camera, the 
mediator should take steps to ensure that there is to be no 
recording of any kind, such as:

• A video streaming capture software program pre-loaded 
on a participant’s device.

• An otherwise hidden, disguised, or off-screen audio or 
video recorder (including the voice memo feature on 
some smartphones).

• The recording feature available on some VTC platforms. 
(Mediators hosting the session should disable that 
feature.)

Should the participants choose to record some or all of 
the session using the VTC platform’s built-in recording 
feature, various issues regarding that recording should 
be discussed, including:

• Which participants should have recording privileges.

• Whether the recording should be stored:

 – locally; or

 – in the cloud.

• Which parties should be given access to the recording.

• Who maintains the recording.

• Whether the recording is to be stored or deleted after 
the mediation ends.

Inadvertent Access to Confidential 
Communications
Like any software, a VTC platform is susceptible to 
technical bugs or glitches. Although rare, participants 
on a VTC platform may inadvertently overhear or see 
something that they were not intended to see. The 
mediator and participants should discuss how to respond 
should this occur. For example, the participants may 
agree that the participant receiving the inadvertent 
communication must immediately:

• Stop and refrain from further listening or viewing and 
inform the affected participants (that is, essentially 
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creating a default procedure akin to the inadvertent 
receipt of privileged documents in another party’s 
production).

• Inform the mediator so that the mediator may take 
further steps.

Private Caucuses
As in many mediations, there may be a need for the 
participants to confer privately in various configurations 
of participants, with or without the mediator, in a room 
that is separate from the main mediation session room 
(see Practice Note, Complex US Mediation: Key Issues and 
Considerations: Private Caucuses). Different platforms 
refer to separate caucus rooms by different names, such as 
breakout rooms (Zoom) or breakout sessions (WebEx). In 
platforms that offer caucusing, the mediator can virtually 
place or assign participants so that they can communicate 
privately and in confidence with each other. In essence, it 
is no different than had the mediator assigned individuals 
to physical rooms across or down the hall in the in-person 
context.

The participants can also establish some kind of 
protocol to permit the mediator’s entry into the caucus 
rooms to help discussion within and among the various 
participant groupings, preserve attorney-client privileged 
communications, and ensure confidentiality.

However, most VTC platforms do not have a virtual knock 
or chime feature to announce when someone is about 
to enter a caucus room. Having the mediator suddenly 
appear in a caucus room can not only be jarring and rude, 
but also potentially breach a confidential communication 
(perhaps even one protected under the attorney-client 
privilege) occurring in the room. To minimize the risk of 
an unexpected intrusion, the mediator and participants 
should agree on how the mediator is to announce that the 
mediator is ready to enter a caucus room. For example, 
mediators may:

• Announce their intention to enter a caucus room using 
a broadcast chat feature (like that available on Zoom) 
which, once participants are separated into their own 
rooms, allows mediators to send a message to all 
participants.

• Call, text, or e-mail in advance one or more of the 
participants in a caucus room (typically counsel) to 
indicate the participant’s intention to enter the room.

If the selected platform does not offer the ability to place 
participants in separate rooms, while a little cumbersome, 
participants can simply disconnect and reconnect to 

the platform in various configurations to accommodate 
the need for private caucusing. Traditional telephone 
mediations have operated in this manner for decades 
and, in fact, at least one VTC platform (Sonexis) has a 
pure audio conferencing version that provides for the 
creation of caucus rooms. With a little advance planning, 
participants can develop protocols for mirroring caucus 
rooms in the virtual world.

Disconnected Participants
Platform issues, internet instability, and human error 
can all cause participants to become disconnected 
from the platform during the session. The participants 
should develop clear guidelines for how to respond if this 
occurs. For example, the participants may agree that the 
disconnected participant should:

• Try to reconnect to the platform (this often resolves the 
problem if the mediator did not lock the session).

• Contact the mediator (and possibly others) via e-mail 
or text message to alert the mediator of the connection 
issue.

• Use provided dial-in instructions to connect by 
telephone.

In a serious case where the participant cannot reconnect, 
suspension of the mediation may be necessary, and the 
mediator should shepherd that process. (The parties 
should have already exchanged e-mail addresses and 
phone numbers to help off-platform communications.)

On Zoom, if a participant becomes disconnected from 
a breakout room, reconnecting to the session places 
that participant back in the main session room, not the 
breakout room. (The analogy in the in-person context 
is as if the participant had left the building entirely 
when the participant left the caucus room.) In that case, 
once reconnected, the mediator must return to the 
main session room and reassign that participant to the 
appropriate breakout room.

Memorializing the Settlement Agreement
At some point during the mediation session, the 
participants may need to memorialize any or all portions 
of the discussion (see, for example, Willingboro Mall, Ltd. 
v. 240/242 Franklin Ave., L.L.C., 215 N.J. 242, 262-63 
(2013) (holding that all settlement agreements reached 
resulting from mediation in New Jersey state courts must 
be reduced to a signed writing or ascribed to in an audio 
or video recording)).
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Participants may circulate drafts of documents via e-mail 
or use some kind of external collaboration tool, such as 
Google Docs or a shared Dropbox file. However, if the 
parties anticipate wanting to memorialize any agreement 
they reach and select a VTC platform with this capability, 
they should take advantage of this feature to draft 
and edit a term sheet or settlement agreement at the 
conclusion of the virtual mediation (see Collaboration).

Some VTC platforms offer related features that 
participants may use to:

• Affix a signature or other mark on a shared document, 
which the participants may then screenshot or 
download.

• ”Whiteboard” freehand drawings or writings.

Other platforms allow users to incorporate third-party 
software applications to meet these needs, such as 
DocuSign or RightSignature.

If a platform does not offer the above features but does 
afford recording capability, the mediator may memorialize 
the resolution on video by:

• Orally reading the terms and conditions of any term 
sheet, MOU, or agreement in the presence of all the 
participants.

• Obtaining individual assent to the document from the 
participants.

Connecting to the Mediation 
Session
Well in advance of the mediation, each participant should:

• Download the platform software application, even if 
the platform permits access simply by using an internet 
browser, because the participant’s experience on the 
platform and the features and options that may be 
available to the participant may differ if the full software 
application is not available on the device.

• Choose a location that offers an adequate internet 
connection, quiet, and privacy. If a private space is not 
available, select a location that minimizes foot traffic. 
Turn off any unnecessary appliances that may provide 
audio or visual distraction.

• If desired, arrange to have two screens available so that 
they can view other participants and documents at the 
same time.

• Participate in any available platform orientation 
sessions.

• Spend as much time as they need to become familiar 
and comfortable with the chosen VTC platform, how it 
operates, and the available features.

• Conduct a dry run of the platform and their individual 
set-ups during which they test and receive feedback on 
a variety of different aspects, including:

 – microphones;

 – speakers;

 – headsets;

 – sound (including feedback and background noise);

 – lighting (avoiding backlighting and facing cameras 
away from windows);

 – dresswear; and

 – camera angles and eye contact (positioning cameras 
at eye level or above (a laptop can be placed on a 
stack of books to achieve this)).

The mediator should also schedule the mediation within 
the platform. When setting up the session, the mediator 
should:

• Name the session using only the case number or some 
other innocuous name so as not to reveal the parties’ 
names.

• Password-protect the session and creating a two-factor 
authentication requirement by:

 – not embedding the password in the link; and

 – conveying the link and the password by using 
separate mediums (for example, emailing the link 
and sending the password by text message).

• Caution participants not to share the conference link in any 
kind of public forum to increase the likelihood of unwanted 
attendees accessing the session, a phenomenon that has 
now come to be called “Zoombombing.” (Zoombombing 
principally arose from compromised meeting links 
resulting from user error in releasing the link information 
publicly or having the Personal Meeting ID otherwise 
compromised, or both. Although there were many 
articles written on this subject during the early weeks of 
the pandemic, best practices for using Zoom, including 
enabling waiting rooms, password-protecting meetings, 
and exercising the host’s removal powers, have largely 
eliminated this problem.)

When ready to join the mediation session, each participant 
should close unnecessary tabs and applications on the 
device to prevent battery drain and internet bandwidth 
usage. Turning off e-mail, calendar reminder, and other 
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notifications, as well as silencing phones, also prevents 
unnecessary disruptions and distractions.

The participants can also discuss the various options for 
viewing other participants and the propriety and use of 
virtual backgrounds available in many VTC platforms. 
Participants should generally avoid virtual backgrounds 
because they mask the presence of others in the room and 
require additional bandwidth.

Concerns with Virtual Mediations
Virtual mediation brings unique challenges, including:

• Participants’ inability to fully gauge credibility and read 
body language.

• The lack of control that some participants feel by being 
assigned and shuttled into different rooms by the 
mediator.

• Difficulties preserving the confidentiality and security of 
the proceeding.

• Inevitable technical glitches, bugs, and outages that 
accompany any software-driven platform dependent on 
the internet.

While most of these concerns can be overcome by using 
training, education, and continued practice and use of 
the chosen VTC platform, there are other concerns that 
relate to the psychological and neurological effects of 
communicating using VTC platforms. For example:

• The distortions and delays inherent in video 
communications:

 – confound the receipt of information and muddle well 
accepted subtle social cues to which participants are 
accustomed; and 

 – create gaps in the participants’ perception of reality.

• Participants fill in those reality gaps in ways that leave 
them feeling disturbed, uneasy, tired, isolated, anxious, 
and disconnected.

• Participants may struggle to concentrate or have difficulty 
developing empathy, rapport, credibility, and trust, all of 
which are generally critical to a successful session.

(See Why Zoom is Terrible, New York Times April 29, 2020 
and Liz Foss Lien and Mollie West Duffy, How to Combat 
Zoom Fatigue, Harvard Business Review, Apr. 29 2020.)

If participants experience platform fatigue, they may 
benefit from:

• Refraining from multi-tasking while engaged in the 
session.

• Reducing on-screen stimuli from other sources (such as 
e-mail notifications, calendar reminders, and so on).

• Building-in regular breaks from the screen.

• Stopping a mediation session earlier than anticipated 
to prevent poor decision making by the participants 
due to platform fatigue and possible coercion by one 
participant on another, including the mediator.

• Switching to a different medium, such as using the 
telephone.

A mediator may explain the general principles of platform 
fatigue during the pre-mediation conference and schedule 
multiple session days in advance with the participants to 
account for this possibility.

Despite the foregoing, the experience of most participants 
with conducting mediations on VTC platforms has been 
overwhelmingly positive. Although there will undoubtedly 
be some desire to schedule in-person sessions as the 
pandemic conditions improve and there is more widespread 
vaccination, participants have found the comparatively 
large time and costs savings to outweigh the need to 
gather together in-person. Moreover, the resolution rates 
of mediations conducted on VTC platforms do not appear 
to be appreciably different from in-person sessions, and, 
in many areas, may anecdotally have improved under the 
virtual model. Virtual mediation appears to have become a 
mainstay in modern ADR practice.
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Take full advantage of the opportunity presented by a mediation! 

Prepare for your mediation; don’t just show up! 
By Suzanne M. McSorley 

 
Movie director Woody Allen once famously quipped that “80% of life is just showing up.” 

In nearly 20 years of serving as mediation neutral, I have observed too many litigants who have intentionally or 
inadvertently adopted this attitude toward mediation:  they know that the mediation session will provide an 
opportunity to settle their case, and they show up, full of hope tempered with a little pessimism.  But they just show 
up!  While I doubt any readers of Under Construction are guilty of this offense, I continue to be amazed at how 
infrequently parties – even parties with substantial claims – really prepare for mediation thus, at best, prolonging the 
mediation process or, at worst, wasting a great opportunity to bring a dispute to an earlier (and less expensive) 
resolution.   

Preparation is as critical to success in mediation as it 
is to success at trial or in arbitration.  But, to a great 
extent, the kind of preparation needed for mediation is 
quite different from the kind of preparation needed for 
trial.   

The purpose of a mediation session is not for you to 
prove to the mediator that your position on the issues is 
the correct position, that the evidence supports that 
position and that the law requires the resolution you 
seek.  To the contrary, a mediation session is an 
opportunity for the parties to negotiate with one another 
regarding the potential resolution of the dispute, with the 
assistance of the mediator.  The only persons in a 
mediation invested with the authority to decide anything 
are the parties themselves.  And they are permitted to 
make decisions about the basis on which they are willing 
to resolve the matter in any manner that is acceptable to 
both (or all) of them (assuming, of course, the agreed 
resolution is not illegal), taking into account their 
interests and, if important to the parties, their legal 
rights. 

When you are in a mediation setting, it is helpful to 
keep in mind the important distinctions between (i) a 
mediation and (ii) an arbitration, or a trial or court 
settlement conference – and to prepare accordingly.  An 
arbitrator or a judge is going to determine the party’s 
legal rights in a formal, rule-governed process.  In 
arbitration and litigation the parties have limited agency, 
the focus is on the relative rights of the parties and the 
parties’ feelings about one another or about the dispute 
are of no significance.  A settlement conference is an 
informal proceeding without many governing rules, but 
like trial or arbitration, a settlement conference 
nevertheless takes place in the “shadow” of a trial, and in 
the context of the legal rights of the parties under the 
facts of the case.   

In marked contrast to these dispute resolution 
proceedings, a mediation is an informal process, without 

rules, which focuses on the interests of the parties.  In 
mediation, while the facts and the law are important, so 
too are the feelings of the parties about one another, 
about the dispute and about the mediation process (since 
these feelings are going to either interfere with or help 
the parties’ “rational” decision-making).  Most 
significantly, as noted above, a successful mediation will 
result not in a decision by a judge or jury or arbitrator, 
but in the parties’ decision regarding a solution to their 
problem, making the parties, rather than the mediator 
responsible for the quality of the ultimate decision. 

Given that mediation is fundamentally different 
from a trial or arbitration, it is important to prepare 
differently for mediation.  Of course there is some 
overlap:  a starting point for any dispute resolution 
process has to be developing an understanding of the 
claims at issue, the evidence supporting (and 
undermining) those claims and the impact of the law on 
assessment of those claims.  But in mediation, the 
objective is not to prevail on your claims, but, rather, to 
obtain a result that is, on balance, better than the likely 
net result of a trial. And to do that, a litigant needs not 
only to understand the facts and the law, but also to have 
a firm understanding of what the party can reasonably 
expect to achieve in the litigation, how the litigation  
itself conforms with and advances (or detracts from) the 
party’s interests and what the likely financial costs will 
be.  

1. Choose your people wisely; when possible, 
assemble a diverse team, appoint and empower 
a “devil’s advocate” and consider utilizing 
separate “settlement” counsel.  

Perhaps the most important decision any litigant 
makes in connection with preparing for mediation is that 
regarding the selection of the members of the litigant’s 
“legal” and client teams who will serve as the client’s 
representatives in the mediation process. 
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If the dispute being mediated is already in litigation, 
the trial lawyers representing the party in the litigation 
are the most obvious choice to represent the party in 
mediation – after all, these are the lawyers who are 
already the most familiar with the legal and factual 
issues in the case, and who have developed the strategy 
for the prosecution or defense of the client in the dispute.   

But, in appropriate circumstances, parties and 
counsel should give some consideration to the value of 
using a separate lawyer (who can be from the same or a 
different firm than trial counsel) to represent the party as 
“settlement” counsel.  Adding separate lawyers for 
settlement negotiations is helpful for a few reasons.   

First, as set forth above, mediation “advocacy” is 
different from litigation “advocacy” and great trial 
lawyers, who are accustomed to making a persuasive 
case to a judge, jury or arbitrator, but not necessarily to 
the adversary itself, may not be the best mediation 
advocates.  The mediation team needs to serve a 
different function from that of the litigation team and 
therefore ideally needs to proceed from a different 
mindset, with the objective of protecting or advancing 
the litigant’s interests, rather than narrowly taking the 
best litigation positions. 

As importantly, however, studies in brain science 
and human behavior now make it clear that it is just 
cognitively difficult for a lawyer to switch from 
aggressively pursuing and supporting the client’s 
positions in litigation to negotiating with an eye towards 
the client’s interests in a mediation – and perhaps 
consequently lawyers and parties frequently make 
serious mistakes when evaluating settlement offers.  As 
Randall Kiser and his colleagues Martin Asher and 
Blakely McShane have demonstrated in studies 
conducted with very large sets of data regarding cases 
that went to verdict in California and New York, prior to 
trial, plaintiffs rejected settlement offers which were 
greater than or equal to the ultimate trial outcome more 
than 60% of the time. And, while defendants 
miscalculate whether to accept or reject a settlement 
proposal at a lower rate (only about 25% of the time), the 
magnitude of defendants’ settlement mistakes is about 
25 times that of the median plaintiff’s mistake.1 

It is likely that these settlement “mistakes” arise at 
least in part out of the way that human beings think and 
make decisions, especially when functioning as part of a 
team like a client-lawyers team preparing a case in 

                                                 
1 Randall Kiser, Martin Asher and Blakely McShane, 
“Let’s Not Make a Deal: An Empirical Study of 
Decision Making in Unsuccessful Settlement 
Negotiations,”  Journal of Empirical Legal Studies, vol. 
5, no. 3 at 551-591 (2008). 

litigation.2  Teams of this type often exhibit “group 
think” – the process in which people working toward a 
similar goal begin to reinforce one another’s thinking, by 
selectively focusing on the perceived “good” facts and 
unintentionally, but systematically, discounting or 
ignoring altogether the “bad” facts.3 

Asking different attorneys to represent a party in a 
mediation or settlement negotiation context, therefore, 
can bring a fresh perspective, that has not yet been 
distorted by group think.  Moreover, this may permit a 
person who is stylistically suited to advocacy in the 
mediation context to be placed on the team. 

Even if, however, a dispute is not significant enough 
to merit the engagement of a separate attorney as 
“settlement” counsel, the results of studies conducted by 
Kiser and others suggest that parties can take several 
other steps to reduce the likelihood of settlement 
mistakes.4   

First, parties should at least make sure that the team 
of lawyers representing the client in connection with the 
mediation is diverse since diverse (e.g., gender, 
experience and racial diversity) teams seem generally to 
make better decisions.  To ensure that the diverse 
perspectives represented on such a team can contribute 
substantively, the team should also adopt ground rules 
that facilitate an open and robust exchange of ideas and 
perspectives among team members.  And team leaders 
should foster an atmosphere in which team members are 
encouraged to disagree with one another.   

Moreover, parties should in all cases designate 
someone on the legal team to play the “devil’s 
advocate,” i.e, the person tasked with looking at the 
evidence and the issues from the other side’s perspective 
and advancing that point of view within the client’s 
team.  Of course, for the devil’s advocate to be helpful, 
the senior lawyers on the team have to make sure that the 
devil’s advocates are truly empowered to speak up and 
that the views they express are treated with credibility. 

                                                 
2 See., e.g., Daniel Kahneman, Thinking, Fast and Slow 
(Farrar Straus & Giroux, 2011)(general information 
regarding human decision-making). 
3  See Laura Kaster, “Improving Lawyer Judgment by 
Reducing the Impact of ‘Client Think,’” ABA Dispute 
Resolution Journal, Feb./Apr. 2012, for an excellent 
description of how group think infects the litigation 
process and a more extensive and detailed discussion of 
the steps lawyers and parties can take to reduce the 
impact of group think and improve the quality of 
decision-making. 
4 Id.  See also, Randall Kiser, Beyond Right and Wrong:  
The Power of Effective Decision Making for Attorneys 
and Clients, Chapters 8-11 (Springer 2010).  
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The number and nature of the client representatives 
involved in a mediation team will depend on the nature 
and size of the dispute.  In most instances, it may be 
important that the client representatives include at least 
one person who either has knowledge of or understands 
the facts of the case.  But, in addition, to ensure that the 
mediation process is as fruitful as possible, the client 
representatives should ideally include an individual with 
both nominal and actual settlement authority.  When I 
meet with counsel in a pre-mediation telephone 
conference, I always ask that the parties bring to the 
table a representative with settlement authority equal to 
the last settlement demand from the opposing side.  
However, this is not always possible.  Sometimes the 
adverse demand is so far out of the recipient’s zone of 
anticipated settlement that the receiving party is 
unwilling to monopolize the time of someone senior 
enough to have the requisite settlement authority.  At 
other times, simple matters of corporate or public entity 
governance require that a settlement be adopted or 
approved by a governing body.  But it is a good rule of 
thumb and a goal worth attempting to achieve when 
identifying the client representatives ideally suited to 
participate in the mediation session. 

Finally, depending on the nature of the issues or the 
claims, a party’s mediation team may also include 
others, such as the parties’ experts or their insurance 
adjusters.  Before commencement of the mediation 
process it is important that everyone on a party’s 
mediation team understand the nature and role of these 
third parties and, that the third parties understand the 
nature of the mediation process and are prepared to 
contribute constructively both in preparation for and 
participation in the mediation session(s). 

2. Make sure you have the information you need to 
be able to have a meaningful discussion of the 
dispute in mediation 

Mediation can be very effective and cost-saving 
early on in a dispute, before the parties have spent a lot 
of time in the discovery process.  But that advantage is 
also often perceived of as a disadvantage because the 
parties have not had the opportunity to take “full” 
discovery.  In my experience, mediation can work as 
well – and even more advantageously for the parties – 
when it is conducted early, long before the parties have 
completed “full” discovery, as long as the parties have 
all the information they truly need to participate 
meaningfully in the mediation process.  This means you 
need enough information from each of your adversaries 
to understand and develop an idea of the cost to your 
client of continued litigation and to evaluate your 
litigation risk, i.e., to develop your best case and worst 
case scenarios for the outcome of your litigation, (your 

“BATNA,” the best alternative to a negotiated agreement 
and your “WATNA,” the worst alternative to a 
negotiated agreement).  You also need enough 
information to develop an idea of your adversary’s 
BATNA and WATNA.   

This information is often not the same as and 
certainly not everything a party would be entitled to as 
part of “full” discovery, but if you identify and review 
the items critical to the above analyses you generally can 
get enough information to proceed.  And, to the extent 
that you have some difficulty in getting the necessary 
information, do not hesitate to use the assistance of your 
mediator in facilitating pre-mediation information 
exchange. 

3. Make sure you and your client representatives 
know and have considered what your client’s 
interests are in connection with the matter to be 
mediated 

In their classic negotiation text, Getting to Yes,5 
Roger Fisher and William Ury recount a possibly 
apocryphal dispute between two people over an orange.  
Both parties believe and assert that they need the orange 
– the whole orange.  Of course, it turns out that one 
needs all of the orange peel, while the other needs all the 
orange juice, so an exploration of why each person needs 
“the whole orange” would lead to a win-win solution to 
the orange dispute:  one would get the orange peel and 
the other the orange juice.  This story is an excellent and 
memorable illustration of the need for all parties in 
dispute, as well as their advisors, to be sure they have 
explored and fully understand the party’s interests, in 
addition to their positions. 

Identifying interests is not always easy.  And, while 
it is sometimes difficult to identify one’s own interests 
underlying the positions taken, it is even more difficult 
to identify what the other side’s interests might be.  The 
key starting point, however, is simply to ask your client, 
“Why?” – Why do you want the orange?  And why does 
the adversary also want the orange? Why do you need 
that? What are your concerns, fears or hopes about the 
litigation?  

Many parties in litigation have an interest in seeking 
“justice,” but they are possibly just as interested in 
keeping the costs expended in pursuit of “justice” in line 
with the potential reward at the conclusion of the 
litigation.  Consider:  Is this just a money dispute or are 
non-monetary interests at stake?  Do the parties care 
about maintaining their reputations or retaining or 

                                                 
5 Roger Fisher and William Ury, Getting to Yes:  
Negotiating Agreement Without Giving In, 2d ed. 
(Penguin, 1981, 1991) 
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repairing a valued, though damaged, relationship? Do 
they have an interest in avoiding investing any more 
time or energy in sorting out past issues?  Would they 
like to be able to deploy their resources in obtaining a 
toehold in a new line of business (rather than on cleaning 
up this “old” business)?  What about confidentiality?  Is 
your client interested in keeping the dispute as quiet and 
confidential as possible?  These are but a few of the 
interests that may lurk beneath the surface of parties’ 
litigation positions, and it behooves you and your client 
to surface them explicitly before the commencement of a 
mediation process. 

Moreover, it is more than likely that each party is 
going to have multiple interests at stake in the dispute – 
and at times a party’s own multiple interests may 
conflict with one another.  Most commonly – a desire to 
win the largest (or smallest) possible damage award and 
to avoid spending another minute on deposition 
preparation or on lawyer’s fees!  Given that your client 
likely has multiple interests in play, take some time after 
brainstorming with the client regarding its interests to try 
to prioritize both your client’s interests and the perceived 
interests of your adversary. 

4. Complete the analysis of your litigation risk and 
know your BATNA 

Before developing a negotiation strategy (see 
below), you need to know your BATNA and, to develop 
your BATNA, you need to have analyzed your litigation 
risk.   

A litigation risk assessment starts with the candid 
consideration of the strengths and weaknesses of your 
case, including the quality of your witnesses, and 
consideration of the strengths and weaknesses of your 
adversary’s case.  Once you have identified strengths 
and weaknesses, you need to quantify the best litigated 
outcome for your client, that is, what is the best 
judgment amount your client can achieve, if it wins on 
every point on which it is your considered judgment that 
it should win.   

Next, you should identify the percentage probability 
that the best outcome you’ve identified will, in fact, 
occur – is it 50% or 70%, etc.  Knowing the so-called 
“best” outcome for your client is less than half of what 
you need to know to negotiate; you also need to have 
taken the next step of honestly and candidly quantifying 
the likelihood of that outcome since we all know that 
even a case deemed a “slam dunk” does not carry a 
100% chance of success.6 

                                                 
6 There are now many software tools available to assist 
parties and their attorneys in completing a rigorous 

5. Prepare a litigation budget for the anticipated 
costs of the litigation going forward  

Next, you should prepare an analysis of your client’s 
anticipated litigation costs if the litigation proceeds.  For 
purposes of this analysis the costs which the client has 
incurred thus far in the litigation are not important – they 
are “sunk costs” at this point.  It is important, however, 
to include attorneys’ fees through trial – or even appeal 
if there is a right to appeal which your client or your 
adversary seems likely to take advantage of – plus other 
costs like expert fees, deposition transcripts and other 
document creation/copying fees, and arbitrator fees.  
Although harder to quantify, it is also appropriate to 
attempt to estimate the “soft” costs which a litigant will 
incur, including management time spent responding to 
discovery requests, preparing for and giving testimony, 
and discussing strategy with lawyers. 

6. Brainstorm settlement options with your client’s 
mediation team and prepare a negotiation 
strategy 

Before commencement of the mediation session, 
make sure that you have worked with your client to 
expressly identify your objectives in connection with the 
mediation.  Do you want to use the mediation only to try 
to settle the dispute at hand? Or does it make sense to 
use the mediation to achieve possibly broader (or 
narrower) objectives?  Is the mediation an opportunity 
only to move the ball down the field a bit? Or is it an 
opportunity to begin repairing a damaged relationship 
with a valued customer or supplier?  Work with your 
clients to identify all the things the other party can do to 
satisfy your client’s interests and what your client can 
offer in exchange.  

With regard to the monetary components of a 
settlement, come to the mediation session ready to 
provide a principled opening offer or demand that you 
can explain, based on the litigation risk analysis you 
have completed.  Be sure also to have thought through 
the moves that you anticipate making throughout the 
mediation-negotiation in light of both your litigation risk 
analysis and the anticipated costs of litigation going 
forward (which ordinarily will operate to reduce the net 
amount recovered by a plaintiff and to increase the net 
amount paid by a defendant).  Like any game plan, you 
may have to revise it as soon as you put it into action, 
but the exercise of developing the game plan will put 
you in a better position to drive the negotiation in a 
direction that is satisfactory to you and your client. 

                                                                              
“litigation risk analysis” and these tools might be very 
valuable in a case with multiple, dependent, issues. 
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Finally, it is often a good idea to bring a draft 
settlement agreement with you to the mediation session 
(indeed, in my practice as a mediator I have started to 
ask the parties to do just this) so that you have at hand 
the language that you would like to use for the most 
important operative provisions of any settlement 
agreement.  A draft agreement in hand provides the 
added benefit of serving as an outline of sorts with 
regard to the terms that you believe should be part of any 
settlement. 

7. Consider the nature and extent of your pre-
mediation submissions.   

As a general matter, pre-mediation submissions 
should have two parts:  a short confidential letter or 
memorandum to the mediator and a longer submission 
exchanged with the other party (or parties).  Both parts 
of the submission are important. 

The “shared” submission should include at a 
minimum an outline of the major legal and factual issues 
from your client’s point of view, and your analysis of 
these issues, along with copies of the most important and 
relevant documents.  Even if the mediator does not have 
a practice of requiring shared submissions (as some do 
not), you should encourage the exchange of this pre-
mediation submission with your adversary.  Remember, 
the point of the mediation session is not to persuade the 
mediator that your legal position is correct.  The point is 
to persuade the decision-makers on the other side of the 
mediation table that a resolution shaped like the one you 
have offered is the preferred resolution. 

Moreover to the extent that the pre-mediation 
submissions include important information regarding 
your interpretation of critical facts or critical points of 
law, you will need to spend time in the mediation session 
itself educating your adversary regarding these positions 
(and the basis for these positions) to the extent that the 
adversary does not have your written submission. 

I frequently hear from parties that they “know what 
the other side is going to say” and that they “don’t need” 
to see one another’s pre-mediation submissions or, even 
more frequently, to have a joint opening session.  The 
fact is, however, that parties often think they know the 
other side’s position but learn from this exchange that 
they do not.  And even parties who do “know what the 
other side will say” often don’t, in fact, really know the 
basis for the other side’s positions.  In all instances, 
paying careful attention to the other side’s position 
papers and opening statement can be a revelation. 

The second part of the submission is just as critical.  
The confidential submission should not duplicate the 
exchanged submission – and if it does, you might as well 
simply do without it.  The confidential submission to the 

mediator should, instead, share with the mediator your 
thoughts regarding the dynamics between the parties, 
identify any personality issues that you think might be 
important for the mediator to be attuned to in the 
mediation session, set forth the bargaining history in the 
case and identify the obstacles that you perceive to 
settlement. 

8. Prepare your opening statement or presentation 

Last, but not least, craft an opening statement or 
presentation for the initial mediation session in light of 
all of the above factors.  The presentation should clearly 
set forth the points that you believe it is important to 
make and support to persuade your opponent’s decision-
makers of the merits of your position – even if they do 
not agree with that position.   

In addition, adopting the right tone at the beginning 
of the mediation session will go a long way to fostering a 
successful mediation process.  Your clients should 
understand both that they will be the ultimate decision-
makers – and that the joint session is not the place for a 
grand, confrontational opening statement from counsel.  
Moreover, while it is frequently possible to have 
questions and answers “across the table,” the joint 
opening session is also not the place for cross-
examination of the adversary.  Your tone and approach 
need, rather, to be businesslike, communicating an 
openness to listening to what the adversary has to say, 
and presenting your positions in a matter of fact manner. 

Remember that this is a great – and possibly your 
only – opportunity to present your case directly to the 
decision-makers on the other side.  So, use the language 
of persuasion, not advocacy, keeping in mind at all times 
that the party needing persuading is not the mediator but 
your opponent’s decision-maker(s). 
Ms. McSorley is a shareholder in Stevens & Lee, PC in Lawrenceville, 
NJ concentrating on complex commercial litigation with a particular 
emphasis on construction matters. She has served as a mediator in the 
NJ Superior Court presumptive mediation program since its 
commencement in 1995, and has now mediated several hundred 
matters.  She is a past member of the NJ Supreme Court Committee on 
Complementary Dispute Resolution and its Mediation Advisory 
Committee.  She is active in the ABA Forum Committee on the 
Construction Industry and the New Jersey State Bar Association’s 
Construction Law and Dispute Resolution Sections.  She was named 
the James B. Boskey ADR Practitioner of the Year in 2005. 

 



Once upon a time some 35 years ago, mediation was talked 
about in the United States as a tool to cure dissatisfactions 
with the civil justice system. The great early teachers and 
scholars of mediation -- Frank Sanders, Christopher Moore, 
Leonard Riskin and others -- envisioned a process focused 
on party autonomy that would allow disputants not merely 
to resolve an immediate legal problem, but to reorient their 
personal or business relationships into a productive path. 
Early mediations were usually conducted without counsel 
in a highly facilitative model in which the parties and the 
mediator remained together for all or most of the session.

This model in legal mediations has, of course, largely 
given way as attorneys entered, and came to dominate, 
the process. Legal mediation today relies heavily on private 
caucusing and has largely abandoned any substantive joint 
session. Mediators are likely to be highly directive, if not 
explicitly evaluative, in pushing the parties to an agreement. 
Party autonomy has receded, while the power of attorneys 
and the mediator to influence the result has expanded. One 
result of this evolution is the growing use of the mediator’s 
proposal to bring about closure.

A frequently employed tactic, the mediator’s proposal, works 
like this: The parties have exhausted their ability to negotiate 
further. Neither side can in good conscience accept further 
compromises. But they are close enough to a deal that both 
sides appreciate that a final effort makes sense. Assume 
plaintiff is demanding $250,000, and defendant has 
offered $190,000. The mediator proposes a dollar number 
(or more detailed terms) between the two positions, based 
not on a legal evaluation of the case but on the mediator’s 
judgment as to a number that both sides are most likely to 
accept. A mediator may tell the parties that her proposal has 
nothing to do with Truth and Justice, but is the number her 
stomach tells her is most likely to draw two “Yes” responses. 
Each side may say “Yes” or “No.”  If there are two “yes” 
responses, there is a settlement. If there is a “Yes” and a 
“No” or two “No’s,” the mediator says only that there is 
no settlement -- without revealing the responses of either 
side. Therefore, each side knows that it may respond “Yes” 

secure in the knowledge that its compromise will never be 
disclosed unless there is a deal.

A busy legal mediator reports that he now uses a mediator’s 
proposal in about two-thirds of his cases. Why?  First, it works. 
Neurological research teaches that reactive devaluation 
– the tendency to reject any proposal from an opponent – 
diminishes greatly when a neutral proposes the compromise. 
Second, attorneys with mediation experience have come to 
expect a mediator’s proposal and negotiate accordingly:  
intentionally leaving bargaining room open knowing that the 
mediator will propose the one final compromise. Thus cases 
that would likely have settled through party negotiation alone 
now arrive at impasse as each side anticipates a mediator’s 
proposal. Third, a mediator’s proposal allows the party 
representatives to feel -- and to tell their bosses -- that they 
held firm but the mediator “made them do it.”  

A savvy mediator will be selective in when and how to make 
a proposal. A proposal should not be made until the parties 
have truly reached a dead end. Also, the remaining divide 
should be small enough to give the proposal a good chance 
of success. A very rough rule of thumb might be that the 
gap should be not more than $20,000 in a 5-figure case, 
$100,000 in a 6-figure case and $200,000 in a 7-figure 
case. Finally, the mediator should believe the proposal has 
at least a 50% chance of success.

Is there life in a mediation after a failed proposal?  The 
mediator’s proposal has the most power when the parties 
know that it will be their last chance to reach a deal in this 
mediation. If it fails, the mediation is over. End of day. But in 
practice many mediators will try to pick up the pieces after a 
failed proposal. The mediator, having disclosed the terms he 
believes should be acceptable, has lost some of his neutrality 
and persuasive power. Nonetheless, having devoted time 
and expense to reach a mediated solution, most parties are 
willing to have the mediator continue to try to close the gap.

Counsel will often try to game the process by manipulating 
the mediator into making a proposal they like. They will ask 
the mediator what she intends to propose, or say that their 
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client would accept a particular number. These conversations 
may give the mediator valuable insight into what number to 
propose, but in the end the number must be the mediator’s 
own sole choice. Some mediators will ask the parties whether 
they would accept a proposal within a certain range, not 
wanting to make a proposal that is dead on arrival. Other 
mediators keep their thinking wholly confidential.

Mediators have traveled a long journey from the pure 
facilitative days. The growing use of mediator’s proposals 
is the latest development that diminishes party autonomy 
and shifts responsibility for creating the settlement to the 
mediator. Your view of mediator’s proposals will depend 
on whether you believe the mediator’s objective is to reach 
settlement at all costs, or is primarily to assist the parties 
to repair their damaged relationships regardless of whether 
they settle the immediate dispute. You will either welcome 
the growing use of mediator’s proposals with delight as a 
valuable tool to resolve difficult, high-stakes legal disputes, 
or you will deplore the vanishing of hands-off facilitative 
mediators who strove for deeper resolutions than mere 
settlement. 

Martin Quinn, Esq. is a JAMS neutral, based in San 
Francisco. He specializes in resolving business and complex 
tort disputes and frequently acts as special master in 
complex federal and state actions. He can be reached at 
mquinn@jamsadr.com.



































 

 
 

Copyright © 2010 Stephen A. Hochman 

1 
 

A Mediator’s Proposal – Whether, When and How It Should Be Used 
 

 By Stephen A. Hochman, Esq. 
 
 As most mediators know, a mediator’s proposal is a settlement proposal that the mediator 

makes to all parties, and each party is requested to accept or reject it, on the exact terms 

proposed, in a confidential communication to the mediator.  It calls for either an unconditional 

“yes” or “no” response, without modification, and the mediator is not permitted to disclose the 

responses that he or she receives unless both responses are “yes.”  Thus, if one party says “yes” 

and the other party says “no,” the one who said “yes” will not be prejudiced if settlement 

negotiations (or subsequent mediations) occur at a later stage of the litigation. 

 In this article I will assume that the dispute that is the subject of the mediation is 

ostensibly a money dispute that is either in litigation or, if not settled in the mediation, would 

proceed to litigation (or arbitration), and that all parties are represented by counsel.  The reason I 

say that the dispute is ostensibly about money is that, in almost all cases, including the money 

cases, there is an emotional component.  That is why, as noted below, it is important for the 

mediator to permit the parties to vent their feelings (usually anger at their adversary), and for the 

mediator to validate those feelings, whether or not the mediator considers those feelings rational, 

before beginning the risk analysis and reality testing phase of the mediation.  For simplicity, I 

will assume that there are only two parties and one dispute (which could involve more than one 

issue), but a mediator’s proposal can also work when there are multiple parties and multiple 

disputes.  
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When Should a Mediator’s Proposal Be Used? 

 A mediator’s proposal should be used only as an “end-game,” i.e., only after all other 

attempts to avoid impasse have failed.  Before considering the use of a mediator’s proposal, the 

mediator should first avoid making what I consider the ten mistakes that even good mediators 

may make.  My list of those 10 mistakes is: 

1. Failing to get the right persons at the table. 

2. Failing to explain the mediator’s role as “agent of reality.” 

3. Permitting settlement negotiations to begin prematurely – i.e.,  

a. prior to permitting the parties to vent; and 
b. prior to risk analysis and reality testing. 

  
4. Failing to orchestrate the negotiations: 

a. by discouraging “out of the ballpark” offers or demands; and 
b. by discouraging moves that send the wrong signal. 

   
5. Failing to recognize that unrealistic expectations must be lowered gradually. 

 6. Being evaluative (a) too early or (b) in a joint session. 
 

7. Failing to suggest ways to avoid reactive devaluation of sensible settlement 
proposals from the adversary. 

 
8. Believing “bottom line” offers or demands. 

9. Failing to “test the waters” before making a mediator’s proposal. 

10. Being impatient or failing to be persistent or giving up prematurely. 

 Although a full discussion of these 10 mistakes is beyond the scope of this article, some 

of these mistakes will be referred to below.  

 It is important to emphasize that every other possible impasse breaking technique should 

be used by the mediator before resorting to a mediator’s proposal, including attempting to 
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narrow the gap by using the conditional offer technique.  For example, by asking the defendant 

in caucus, “If I could convince the plaintiff to reduce its demand to $X, would you be willing to 

increase your offer to $Y?”  Conversely, in a caucus with plaintiff, you can ask “If I could 

convince the defendant to come up to $Y, would you be willing to come down to $X?”  Even if 

the mediator knows from a confidential caucus communication that a party is willing to come 

down to $X or up to $Y, an offer that a party perceives that its adversary needs to be convinced 

to make may have a greater psychic value to the other party than if that offer was freely given by 

the adversary. 

 The longer the negotiation process continues, the easier it becomes to close the gap and 

help the parties reach agreement without the need to resort to a mediator’s proposal.  That is 

because the more time that the parties have invested in the mediation process, the more they are 

motivated to have it succeed rather than fail.  In cases where the definitive settlement agreement 

is likely to have contentious issues (e.g., provisions relating to confidentiality, non-competition 

and non-disparagement, and provisions for liquidated damage or other remedies if those 

provisions are breached), it may make sense to suggest that the parties first try to agree on the 

terms of the definitive settlement agreement, leaving the dollar amount blank for later 

negotiation.  Once the parties have agreed on the terms of the definitive settlement agreement, 

the likelihood of reaching agreement on the dollars increases because the parties are more 

motivated to avoid a failed mediation in which they have already invested the time to agree on 

the non-monetary issues.   

When Should a Mediator’s Proposal Not Be Used? 
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 My preference is to suggest the idea of a mediator’s proposal and wait to see if either 

party objects rather than first asking permission from the parties to let me make a mediator’s 

proposal.  That is because I am less likely to get an objection if I first state my belief that a 

mediator’s proposal is likely to overcome the impasse and avoid a failed mediation.  However, 

some mediators believe it would not be appropriate to make a mediator’s proposal if either party 

objects after the mediator suggests the making of a mediator’s proposal.  Because either party is 

free to reject the mediator’s proposal, I do not believe that either party should have a right to veto 

the mediator’s use of a mediator’s proposal as a last resort to avoid a failed mediation.  However, 

if one party requests the mediator to defer making a mediator’s proposal because it believes that 

further negotiations might succeed without it, that request should be honored.   

What Are the Possible Disadvantages of Making a Mediator’s Proposal? 

 The main reason that many mediators oppose the use of a mediator’s proposal is their 

argument that, if a mediator gets a reputation of using a mediator’s proposal as an impasse 

breaking technique, the parties are likely to spin the mediator by posturing and taking unrealistic 

positions in order to create an impasse rather than being candid with the mediator and 

negotiating in good faith by admitting their weaknesses.  However, in my experience the parties 

rarely admit to me the weaknesses in their case.  Instead, they do their best to convince me that 

they have a winning case in the hope that I will make their arguments when caucusing with their 

adversary and lean in their direction if and when I make a mediator’s proposal. 

 Another reason that some oppose the use of a mediator’s proposal is their belief that it is  

directive rather than merely evaluative and thus inconsistent with the principle of party 

autonomy --, i.e., that the each party should make its own decision free from the influence of the 
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mediator.  However, I believe that most parties want the mediator to help them be realistic about 

their litigation alternative and hope that a mediator’s proposal will influence their adversary’s 

decision towards settlement at least as much as it may influence their own decision.  The reality 

is that, by making a mediator’s proposal, the mediator is not interfering with the unfettered right 

of the parties to make their own independent decision to choose between what I call the “lesser 

of the two evils” – i.e., a less than ideal settlement compared to the uncertain and expensive 

litigation alternative.   

 Another objection that some have expressed is that the mediator’s proposal may create 

the appearance that the mediator is not impartial because one or both parties may perceive that 

the proposal is more favorable to its adversary interests than its own interests.  However, that 

misperception can be overcome by the mediator making it clear that the proposal represents his 

or her independent and objective evaluation of the dispute and best effort to recommend a 

settlement that is better for both parties than the litigation alternative.  

 Whether or not the parties anticipate that I will, if necessary, make a mediator’s proposal 

to avoid a failed mediation, they rarely tell me their weaknesses because they want me to focus 

on the strengths of their case when I caucus with the other party.  Nor do they tell me what they 

consider to be their bottom line or worst case settlement alternative to litigation.  Whenever 

parties tell me their bottom line, I thank them for sharing with me their present thinking.  Most 

attorneys experienced in mediation advocacy will spin the mediator to some degree because they 

are hoping to get a better result for their client than a worst case settlement.  However, the most 

experienced attorneys will avoid insulting the mediator by claiming to have a bottom line that is 

totally out of the ballpark of reality.  As discussed below, in deciding on the terms of a 
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mediator’s proposal I avoid being influenced by what the parties tell me is their bottom line in 

our private caucuses.   

How Should the Mediator Prepare the Parties For a Mediator’s Proposal? 

 Before making a mediator’s proposal, it is important that the mediator explain that part of 

the mediator’s job is to play the role of “agent of reality” and thus avoid making mistake number 

2 in the above list of ten mistakes.  It is important for the parties to understand that, in the 

mediator’s confidential caucus with each party, part of the mediator’s job is to focus them on 

their weaknesses rather than their strengths, and that does not mean that the mediator is favoring 

their adversary.  I repeatedly remind the side that I am caucusing with that, when I caucus with 

their adversary, I will similarly be playing the devil’s advocate role with them. 

 In my introduction to the mediation I usually explain to the parties that I am the only 

person in the room with no stake in the outcome.  To emphasize my impartiality, I make it clear 

that I have no interest in whether the case settles on the high end, the middle or the low end of 

the range of possible settlements, and my only agenda is to help the parties settle on terms that 

both parties decide is better than their litigation alternative.  It has been clinically proven that 

those with a stake in the outcome, including the attorney/advocates, cannot be totally objective in 

evaluating their likely litigation outcome.  Because the lawyers are hired to focus their efforts on 

supporting the strengths of their client’s case, they tend to underweight the weaknesses in their 

case and often fall in love with their most creative arguments.  It is not uncommon for the 

lawyers to have “advocacy bias” that anchors them to their initial evaluations and to devalue and 

reject what they hear from their adversary.  However, they are more likely to at least listen to and 

objectively evaluate what the mediator says. 
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 What Criteria Should the Mediator Use in Formulating a Mediator’s Proposal? 

 Most mediators try to choose a number for their mediator’s proposal that they believe has 

a chance of being accepted by both parties without taking into account what the mediator 

believes is the value of the case.  I submit that the mediator should endeavor to select a number 

that, in addition to having a chance of being accepted by both parties, is in the win-win range 

based on the mediator’s objective analysis of the value of the case.  An example of the win-win 

range is, if the mediator believes plaintiff has a 50-50 likelihood of winning $1 million and the 

parties will each spend $100,000 to get a court to give them an all-or-nothing decision, the win-

win range is $400,000 to $600,000.  It is not unusual for both parties in a 50-50 case to come to 

the mediation believing that they are at least 70-75% likely to win.  Of course, they cannot both 

be right.  That is why it is important for the mediator to avoid making mistake number 3.b. in the 

above list of ten mistakes by being sure to do risk analysis and reality testing before permitting 

the parties to begin negotiating numbers.  

 I believe that the dollar number that the mediator proposes should be based on the 

mediator’s independent judgment as to the value of the case based on an objective decision tree 

analysis and not on the midpoint between what the parties claimed to be their respective bottom 

lines.  Ideally, the mediator should propose a number in the middle of what s/he believes is the 

win-win range (e.g., $500,000 in the above example).  I would not be comfortable in the above 

example of proposing a number below $400,000 or above $600,000 merely because I thought it 

might be accepted by both parties.  The issue is not what the mediator believes is fair (a totally 

subjective standard), but what the mediator objectively believes is better for both parties than 

their litigation alternative. 
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I never believe bottom lines that are outside of the objective win-win range.  Of course, 

even if both parties in the above example honestly believe they are more than 60% likely to win 

despite the risk analysis and the reality testing that they heard from the mediator in caucus, they 

may still accept a $500,000 mediator’s proposal based on the their non-monetary interests and 

needs, including the need to avoid risk and put the dispute behind them. 

 Before revealing the dollar number of the mediator’s proposal, it is  important for the 

mediator to avoid making mistake number 9 in the above list of ten mistakes, which is failing to 

“test the waters” in caucuses with each party before revealing the dollar number of the 

mediator’s proposal.  For example, if the mediator tells the plaintiff in the above example that 

she is considering a number it the range of $450,000 to $500,000, the mediator can gauge the 

plaintiff’s reaction.  Similarly, the mediator can gauge the defendant’s reaction to a number in 

the range of $500,000 to $550,000.  If plaintiff rejects the $450,000 out of hand more strongly 

than the $500,000, and the defendant similarly rejects the $550,000 more strongly than $500,000, 

the mediator can feel that there is a good chance that both parties will accept a $500,000 

mediator’s proposal.  

 Often a party will agree to the dollar number in a mediator’s proposal even though it 

would never have agreed to the same number if it were an ultimatum by its adversary.  Because 

the number is the mediator’s number and not the adversary’s, it eliminates reactive devaluation.  

It often boils down to the parties choosing between the lesser of the two evils – either a less than 

ideal settlement or an uncertain and costly litigation.   

What Are the Advantages of a Mediator’s Proposal? 
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 The most important advantage is that a mediator’s proposal can overcome the posturing 

that often goes on in negotiations.  Of course, there is a number below which the plaintiff would 

be rational in refusing to accept in a settlement, and there is a number above which the defendant 

would be rational in refusing to pay.  However, the parties rarely offer to settle for that worst 

case number and prefer to shoot for a better number.  The beauty of using the mediator’s 

proposal as a last resort is that, from the plaintiff’s perspective, the money is “on the table,” at 

least conditionally, and both parties may accept it, albeit reluctantly, even if it is slightly worse 

than what they considered their worst case number during the negotiation process.  Also, the fact 

that the parties know that the mediator will not choose a number that is outside of the objectively 

determined win-win range will often increase the likelihood that it will be accepted by both 

parties.  That is because it comes with a stamp of objectivity and legitimacy, assuming the parties 

respect the competence and integrity of the mediator. 

Is There Anything a Mediator Can Do If Only One Party Accepts the Mediator’s Proposal? 

 On the rare occasion that only one party accepts my mediator’s proposal, I might ask the 

accepting party if it would be willing to release me from the pledge of confidentiality and let me 

tell the rejecting party that the accepting party would be willing to make a slight improvement in 

my mediator’s proposal in the interest of avoiding a failed mediation.  In a case where the 

defendant gave me permission to make a second mediator’s proposal if it was no more than 10% 

above my mediator’s proposal, the plaintiff agreed to accept that slightly increased number.  That 

was because it met the emotional need of the plaintiff to feel that it squeezed the proverbial “last 

nickel” out of the defendant, who the plaintiff felt had treated him unfairly.  Even in cases that 
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are ostensibly only about money, I have found that the percentage of those cases that have an 

emotional component is, “give or take, 100%.” 

How Should The Parties Be Instructed to Respond to a Mediator’s Proposal? 

 I always prefer to get the answers to my mediator’s proposal from both parties at the 

same time, and I usually ask each party how much time it thinks it will need to decide on their 

answer.  By getting answers at the same time (e.g., by asking each party to send me a one word 

“yes” or “no” email between Noon and 5:00 PM on the agreed date), it avoids the situation 

where I am reluctant to continue my attempt to explain to the more unrealistic party why I 

believe my proposal is better than its litigation alternative.  If that unrealistic party finds out or 

suspects that I previously received an answer from its adversary (who I believe is more likely to 

accept my proposal), continuing my attempts to do reality testing with the unrealistic party could 

compromise the confidentiality that I promised to both parties that I would not disclose the 

answers to my proposal (either by words or actions) unless both parties responded with a “yes.” 

 Attached as an Appendix is an example of instructions that I sent to counsel for both 

parties explaining the procedure for replying to my mediator’s proposal in a case that I knew 

would be difficult for the plaintiffs to accept because of the unrealistic expectations they had as 

to the value of their case.  It was a case that I spent many hours with the parties helping them 

reach agreement on the wording of a complicated definitive settlement agreement, and I knew I 

would have much difficulty in helping the plaintiffs realize that the dollar number of my 

proposal was preferable for them than their litigation alternative.  Fortunately, plaintiffs’ attorney 

realized that my mediator’s proposal was clearly better for his clients than their litigation 

alternative, but he needed my help in convincing his clients to overcome their anger at the 
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defendant and avoid what would most likely be a worse result for them if the case went to 

litigation.  Because I expected that it would take much time for me and plaintiffs’ counsel to 

convince all three plaintiffs to accept my proposal, I instructed the parties to each let me know 

when they were ready to give a “yes” or “no” answer, but to refrain from telling me what that 

answer was until I was told that both sides were ready to give their answers.  That way I could 

continue to help plaintiffs’ counsel convince his clients to accept the proposal as being preferable 

to the litigation alternative without causing plaintiffs to suspect that the defendants had 

previously accepted the proposal. 

 Conclusion 

 I believe that the mediator’s proposal is an effective end-game to break impasse for those 

mediators who are willing to be evaluative when necessary to avoid impasse.  I find it almost 

always works.  To give up without attempting to use the mediator’s proposal as a last resort is, in 

my opinion, a missed opportunity, assuming that the parties hired the mediator to help them 

settle their dispute on terms that they ultimately decide are better than their litigation alternative. 
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APPENDIX 

 
Re: Instructions for Replying to My Mediator’s Proposal 

 
Dear _______ and _______,  
 
Now that you both know that $_______ is the dollar amount that I propose be inserted in the 
previously agreed final draft of the Settlement Agreement, I want to explain the procedure for 
communicating to me, in confidence, your clients’ “yes” or “no” response to my mediator’s 
proposal.  
 
I realize that neither of your clients will be happy with the number I proposed.  One definition of 
a good settlement is when both sides are equally unhappy.  Particularly because I know that both 
sides will be unhappy with my proposal, it is important that neither side make a hasty decision as 
to whether to accept or reject it.  
 
In order to give both sides ample time to make a rational business decision, I am requesting each 
of you to let me know when your client has reached a decision, without telling me at that time 
what that decision is.  Once I hear that both sides have made a decision, I will then ask each of 
you to simultaneously send me a confidential email in which you indicate your client’s decision, 
which must be either an unconditional “yes” or “no.”  The reason that I do not want to know the 
answer from either side prior to knowing the answer from the other side is to give me an 
opportunity to do some additional risk analysis with one side without that side believing that I 
would not be doing that risk analysis if the other side had not previously said “yes.”  Getting 
simultaneous responses will enable the side that says “yes” to be sure that, if the other side says 
“no,” the party that said “no” will not know whether the other side said “yes” or “no.”  That way, 
if we don’t end up with a settlement that is acceptable to both parties, the party that said ‘yes” 
will not be prejudiced in any possible future settlement negotiations. 
 
As I previously explained, the mediator’s proposal is an “end-game” which a mediator should 
use only after all other efforts to settle have failed and the parties have reached an unbreakable 
impasse in the negotiation process.  It is a last resort effort to see if we can salvage what would 
otherwise be a failed mediation.  Although it is a non-negotiable “take it or leave it” settlement 
proposal, it represents what I believe should be better for both parties after factoring in the risks, 
uncertainty and costs of the litigation, including the intangible costs.  In the over 350 cases that I 
previously mediated, there were only seven in which I did not get two yeses to my mediator’s 
proposal.  In six of those cases I got one “yes” and one “no, and in all of those six cases the side 
that said “no” ended up with a worse litigation or arbitration result than it would have had if it 
had accepted my proposal.  My hope is that we can avoid that happening in this case so that 
neither side will end up having “non-settlor’s remorse.”  
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Please feel free to contact me at any time with any questions, and I hope to be having conference 
calls with you and your clients in the near future.  
 
Sincerely,  
 
Stephen A. Hochman, Esq. 
Mediator & Arbitrator 
600 Lexington Avenue 
15th Floor 
New York, NY 10022 
Tel: 212-750-8700 (Ext. 129)  
Fax: 212-223-8391 
Email: shochman@prodigy.net 
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